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Caxerax: [IpomcHe y KpHBHIHOM 3aKOHOAABCTBY ¥ OAHOCY HA
IIYHOACTHE H MAAOACTHC YYHHHOLC KPHBHYHHX ACAA YHOCE
H3BECHE KOHKPETHE CACMEHTE PECTOPATHBHC IPABAC y AoMalim,
TPaAHLOHAAHO — PETpHOYTHBHH — KPHBHYHOOPABHH — CHCTCM.
Kpusnunn saxonnx Penybanxe Cpbuje npomrcyje ocaobolheme
04 kasae y 4. 58, Cys Moxe 0cAOGOAHTH 04 Ka3HE H yIHHHOLA
KPHBHYHOI ACAA 32 KOJC je MPOMHCAHA KA3HA 3aTBOPA AO IIET
TOAHHA, KO MOCAC H3BPIICHOI KPHBHIHOT ACAQ, 4 IPE HETO IITO
J€ casHao Aa je OTKPHBEH, OTKAOHH IIOCACAHIIE ACAA HAH
HAAOKHAAH HITCTY NPOY3POKOBAHY KPHBHIHHM ACAOM. 3AKOHHK
o kpusrarOoM noctynky Penybanxe Cpbuje dnarom 283, yposn
HAYCAO OIIOPIVHHTCTA y CAyYajy KPHBHIHOI IOBCIHA MYHOACTHHX
VYHHHAALA KPHBHIHHX ACAQ. 3AKOH O MAAOACTHHM YIHHHOLHMA
KPHBHIHHX A€Ad H KPHBHYHOIIPABHOJ 3ALITHTH MAAOACTHHX
anga PC  nmpesuba aarepHaTtmpHE MOACAC peaxymje  Ha
MAAOACTHHIKY AcanHKBeHnHfy. OBaj MoAeA 3HAYH yAdbaBaEse
MAAOACTHHKA 04 KPHBHYHOI npasBocyba H  H3beraparme
CTHIMATH3ALH]E MAAOACTHHKA BOLCIEM KPHBHYHOI MOCTYIIKA,
H3PHIAREM BACIIHTHHX MCPA H Ka3HE. YAa5aBambe 04 KAACHIHOT
PCIPHOYTHBHOI MOACAA OIACAA CV y H3PHIaIy BACIIHTHHX
Haaora. YjesHo, mocebHe 06aBese, ka0 BPCTA BACIHTHHX MEPA
YIIO30pPCIba H YCMEPABArba, CAAPIKE HEKE CACMCHTE PECTOPATHBHE
IIPABAC, IITO CC OTCAOTBOpyje y H3BHIbCIHY omrelicHoM
HAAOKHAAH IPOY3POKOBAHC INTCTC y OKBHPY COMNCTBEHHX
MOryAHOCTH; 4 €4 CTAHOBHIUTA AOKAAHE 33JCAHHLEC BOAOHTCPCKO
VKAYIHBAESC § DA/ XYMAHHTAPHHX OPTAHH3ALHJA HAH J IIOCAOBE
COLHJAAHOI, AOKAAHOI HAH €KOAOILIKOI CaApXKaja. JeAaH o4
npessora  3a  Oyayha  pemema y  pomaliem  KpHBHYHOM
32KOHOAABCTBY OAHOCH CC HA IIPHMCHY PECTOPATHBHC IIPABAC ¥
saTBopHMA.
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Abstract: Restorative Justice, Republic of Serbia. Changes in
the criminal law in relation to adult and juvenile offenders
bring about certain specific elements of restorative justice in
domestic, traditionally retributive criminal justice system. The
Criminal Code of the Republic of Serbia provides acquittal in
the art. 58 The court may acquit the perpetrator of a crime
which is punishable by prison sentence of up to five years, if
after committing the crime, but before he found out that he
was discovered, remove the consequences of the crime or
compensate for the damage caused by the crime. In article 283
of the Criminal Procedure Code of the Republic of Serbia has
been introduced the principle of opportunity for criminal
prosecution of adult offenders. Law on Juvenile Criminal
Offenders and Criminal Protection of Juveniles RS provides
alternative modes of reaction to juvenile delinquency. This
model means distancing of juveniles from the criminal justice
system and  avoiding stigmatization of minor criminal
proceedings, by pronouncing of corrective measures and
penalties. Moving away from the classic retributive model are
reflected in the imposition of corrective orders. Also, special
obligations, as a kind of corrective measures warning and
guidance, contain some elements of restorative justice, which
embodies in the apology to the injured and compensation for
damage caused within its capabilities; and from the standpoint
of community volunteer involvement in the work of
humanitarian organizations or activities of social, local or
environmental. One of the proposals for the reform of domestic

criminal law refers to the use of restorative justice in prisons.
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1. YBoaHa pasmaTpama

CucreM KpUBUYHOT npaBocyba, Cl‘[pOBO,A,ChI/I peTpHGyTHBHy IpaBAY, YCMEpEH
j€ AQ OATOBOPH Ha IIUTama O TOME KOjHU j€ 3aKOH IIPEKPLIEH, KO Ia je MPEKPIIHO U KaKO
CaHKIIMOHHCATH KPHMBLA TAKO Ad C€ IIOCTUTHE CIlelMjaaHa mnpeseHuMja. Ilpucryn
PECTOpaTUBHE HPABAE CAaCTOjU CE y CTPaTETMjU OKyNdalha M AUCKYCHjE Y OKBUPY
AOKaAHE 33jEAHHIIE, OKPEHYT je IOJEAMHIY U MOXE C€ NPUMEHUTH MU y HIHPUM
TPaACKHMM CpeAHHAMA. Hum j€ MOCTU3albe JEAUHCTBEHUX pellerba KOja Cy IPUXBaTA»HBA
3a SYAC Y OApCbCHI/IM OKOAHOCTHMA U C O63I/IPOM Ha KyATYPHE IIPHAHKE KOj€ BAAAQJY.
Bpemenowm, y TeopujckuM pacrpaBaMa U IPaKTUYHO] NPUMEHH, PECTOPATUBHA MPABAQ,
Kao IojaM M IpOILEC, Aobuaa je 3Havemwe KAYYHOI EAEMEHTA APYIUTBEHE IIPaBAE.
PecroparuBHoj mpaBau mpumucyje ce crocobHOCT Bpaha}ba IPaBAE Y APYIITBEHY
32jEAHHUIY Y KOjO] je TPAAMIIMOHAAHM KPMBHYHOIIPABHU CHCTEM IOBE3aH ca Mepama
onpecuje yHyTap 3ajepHure. Te Mmepe uspudy opranu GpopMasHe APYIITBEHE KOHTPOAE
y LIEHTPAAH30BAHOM, CTATHYHOM KPUBHYHOM ITOCTYIKY KOjU CBOj€ ONPABAAbE HAAAZH Y
omToj, 3a cBe rpalaHe AOCTYIHO] npaBAn.'

Teopujcka pasmarpama O CTAaHAAPAMMA, BpeAHOCTHMA U obesbehuBamy
CHPOBObCI‘ba PECTOPATUBHC ITPABAC YC€CTO MCTHUYIY 3aHCMAPHUBahC COHI/IjaAHI/IX TCKHBU U
TpaAULje IIPUAMKOM YCBajaka OBOI mpoleca. PecropaTHBHA NpaBAd ce HEKaAA
pasmarpa camo kao MoryhHocr ocrBapuBama Beher obuma mpaBa >xpraBa mopea
yTEMEASCHOT KPHBHYHOIIPABHOT CHCTEMA PETPUOYTHBHE NPABAE, 2 HEKAAA OINET Ko
PpaBHOTCXKa I/ISMbe npaBa ACAMHKBCHATA U IIpaBa >XpTaBa.

HMnak n mopes M3BECHUX HECYTAACHLIA M HEAOCACAHOCTH y CIIpOBOhemy,
pecTopaTuBHA IIpaBAA IPHUMEHOM CBOjUX NpHHUuNa obesbelyje pecrutynujy sxprasa u
APYIITBEHE 33jeAHHIC, IPOMOBHIIC PEHHTEIPALMjY ACAMHKBEHATA M IOIPABAAE
opHoca wu3Mely OKpTBe, ACAMHKBEHTA M APYIUTBCHE 3ajeAHMIE. Y  Ipolecy
pecropaTuBHe mpaBae npeaBubeHa je mMoryhHOCT Aa ce ACAMHKBCHTHA IIOHALIama
AOKHBE Kao Kpajie 030umHa Aeaama mpeMa kojuMma he ce moctymatu 6es mosuuieHe
penpecuje u 6e3 MCKAYYHBaba ACAMHKBEHATA U3 APYIITBEHE 3ajeAHMIIC H IIPOLieca
pecrutyuuje xxpraa. Kako Heku ayropu HCTHYY, PeCTOPATHBHA IPABAA Adje U3TACA HA
usberaBame T3B. 'HyATOr wH3HOcCa', mpu demy OeHepuuuje d>xpraBa morabajy

nperi: M. Kocruh, ,PecropatuBra mpaBaa — cMucao u moryhaoctu npumene”, ConmjasHa Mucao,
! Bug M. K h, P A ryh j

4aCOIUC 3a TEOPHjy U KPUTHKY COLIMjaAHUX HACja U IpaKce, beorpaa 2-3/2005., 45.
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ACAMHKBEHTa, HE y HeroBuM npasuma, seh y nmosechanom obumy obasesa 3bor csor

l'IOHélI.T.IaH)El.2

Aanac ce HajBChI/I 6poj Pa3AMYUTHUX AKTUBHOCTH Y IIPOLECY PECTOPATHUBHE
IpaBAE OABMja OA CTpaHE areHlldja 3a IIpYXKame APYUITBEHHX YCAyra, IIKOA3,
3aKOHOAABHHUX OPTraHa M OA€AEH-A 32 IIPEBEHLIL]Y. OBe akTUBHOCTH MTOBE3Yjy 3ajeAHUYKHU
€AEMEHTH: ACYEHHE, TOCPEAOBAHE usmeby JKPTBE U YIUHHOIIA, U3BUIHEHE (ocehame cTHaa)
U peuHTerpanuja. 3aTo je NPHAHMKOM AcQHUHMCama PECTOPATHBHE NPABAC HEONMXOAHO
CaApIKajHO oGjeAHHHTI/I cBe oBe nporjece. PecroparuBHa mpaBaa ce oApebyjc Ka0 ,TIPOLEC
nomohy kora CTpaHe, OA KOJUX CBAaKa YIECTBYj€ Y AOTUYHOM KPUBUYHOM AEAY, IPUCTYIIAjy
32jEAHO AQ KOAEKTHBHO peElIe KaKO Ad CaBAAAdjy TIOCAEAUIIE 3AOYMHA U HETOBE

umnankanyje y 6yayhaocru”.’

PecropaTnBHa mmpaBaa 3axTeBa HOTIIYHO yaernhe 1 caraacHOCT CBUX OHHX KOjH Cy
Ha 0Ouao KOjU Ha4uH 6uan morohenu U3BPIIEHEM KPUBUYHOT A€Ad — OKPTBE,
A€AMHKBEHTA, HUXOBUX MOPOAUIIA U TIPHUjaTedA, KAO U ocoba u3 APYLITBEHE 3ajeAHMIIE.
3aTuM, pecTOpaTHBHA IIPaBAA ITOKYIIABA Ad MCLIEAH OHO IITO je YHHIUTEHO. 3aTO ce
Ipollec ycMepaBa Ha HOTpC6C KpTBE (mrra je HOTPC6HO YYMHHUTH AA CE TPayMa 3alleAl;
HOBpahaj occhama CI/II'ypHOCTI/I), AeAMHKBeHTa (1Ta je IOTPEOHO YPAAUTH Ad CE 3A0 BHILE
HUKaAd HE TIOHOBM; IUTA IIPEAY3ETH AAd CE ACAMHKBEHT IIOHAINA Y CAarAaCHOCTH ca
IIOCTUTHYTUM AOTOBOPOM) H YAaHOBa 3ajepnue (wmra he um nmomohu aa ce onn occhajy
CHUTYPHO; KOje KOpaKe Tpc6a IIPEAY3ETH 32 yHanpebex-be 32jEAHHMIIE TAKO AQ MMa Mame
H3TAEAA AA CE 3AOYHMH AOTOAH Y 6y,A,thOCTI/I). Caeache mro j€ HEOIIXOAHO j€ Ad TIOCTOjU
HOTIyHA M HEMOCPEAHA OATOBOPHOCT CBHX ydecHHKa. OmnTysKeHe ocobe cyodaBajy ce ca
CBOJUM >XPTBaMa U APYTUMa KOjU TPIIE IOCACAUIIE 3A0YHMHA U KOjUMA j€ AaTa MorthOCT
Ad o6jaCHe CBOje IMOHAMIAKE, NPEY3My IIyHY OATOBOPHOCT U OyAy Aco npolieca Koju
OAAYYYj€ O HAYUHY Kako Ad oGjeAm-m norpebe CBUX 3aUHTEPECOBAHUX. Taxobye,
PECTOpaTHBHA IPaBAd TEXU A BPATH y LIEAMHY CBE OHO HITO j€ 61s0 »PA3ABOjEHO”,
YHUIITEHO KPUBHUYHUM AeAOM. Haume, 3A0YMH A€AM 4YAQHOBE jeAHE ApPYLITBEHE
3ajeAHHLIE Ha ,MU-OHH HA4YMH pasMULIbama. PecTopaTnBHe pacrpaBe Haaase HAYKMHA Ad
anBa3Hby Ty Pa3AMKY, TAKO Ad »,MH M OHH OyAy IIOHOBO IIOBE3aHU yHyTap jeaHe
APYLITBEHE 33jEAHUIIE MOCTABAHEHE HA 3APAaBMM OCHOBaMA. HOBpahaj Y jeAHY LIEAHHY
CBUX YAQHOBA 3ajEAHUIIE onemoryhasa u30AaLyjy yHyTap 3ajeanune. Fisosanuja ce nnaue
jaBma Kao MPUPOAAH IPATHAAL] 3A0UHHA. To je OTybeHOCT KOjy ocehajy KaKO ACAMHKBEHT

2 K. McEvoy, H. Mika, B. Hudson, ,,Introduction — Practice, Reformance and Prospects for Restorative
Justice”, Britisj Journal of Criminology, London 2002, 469.

3T. Cavanagh, Adopting New Values for the Courts: What is Restorative Justice? The Court Manager,
1998, 13/ 2/3, 24-27. Williamsburg,, VA: National Association for Court Management
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¥ XKPTB2, TAKO M OCTAAHM YAQHOBU APYLITBEHE 3ajeAHHLIE KOjU TpIie mocacantie. Mebyrum,
peCTOpaTHBHA pacripaBa HE MOXE A2 IIOBEXE XKPTBY M ACAMHKBEHTA Y HEIUTO WTO je Beh
II0CTOjaAO Kao He3apaB, 3aocTaBmajyhm opnoc. Ha kpajy, pacmpasa y pecropaTuBHOj
IPaBAM CTPEMHU Ka TOME A2 OCHKHU 3ajCAHHILY, € LIMACM AQ CE CIIPEYH Aane oBpehuBame
THMe ,,IUTO he U3rpasuTH OAHOCE M OOPATUTH MAXKIbY HA 3HAYajHA COLIMjaAHA IIUTakba KOja
Cy Ha IIPBOM MECTY y3pOLIU anounna“*

Y AuTepaTypH mOCTOjU U MHUILSEHE IO KOME jé PECTOPATHBHA IIPaBAA ,HAYUH
PasMHIIAAA, HAYMH IOHALIAKA U HAYUH pacyblleaH)a.”.5 ToxoM AeBeaeceTHX ToauHa
IPOIIAOTA BEKAa HEKH IMCIU Cy OIHCAAHM PECTOPATHBHY IIPaBAy KaO OArOBOp Ha
KPMMHHAAHO IIOHAIIake KOoje 3axTeBa Aa OyAy HapokHaheHu rybuuum xao mocaeamie
3AOYMHA OA KOJUX Cy IIATHAE JKPTBE, A CE OAAKIIA YCIIOCTABAAKE MUPA M OCTBApE
MI/IPOADYGI/IBI/I OAHOCHU I/I3Mel’)y cynporHux crpana. Toxom 1991. y Kanaau pecroparusha
IIPaBAQ je OIMCHBAHA KO [IOCTOjarbe IPUHIIUIIA KOjU IOAPXKaBajy u oberurehyjy sxpray y3
IIOCPEAOBAILE, oGemTehyjy APYLITBEHY 33jEAHUIy M Y3 nomoh KOJUX C€ YYECTByje Y
pexabHUANTALINjI ACAMHKBEHATA Y3 OTPaHUYCHY YIIOTPeOy PeCTPUKLHja U HaA3opa.6

2. Pecroparusna nmpaBaay AoomaheM xpuBMYHOM 3aKOHOAABCTBY

ITparchu cBa oHa socturnyha Teopuje 1 npakce KPUBUYHOIPABHOT pearoBarba
Ha KPUMHHAAMTET, y AoMaheM KPHUBHYHOM 3aKOHOAABCTBY AOLIAO j& AO H3BECHHX
IPOMEHA KOj€ YKa3yjy Ha IOCTENEHO, aAM AOCAEAHO INPUXBATalb€ CBUX OHUX YCAOBHO
,HOBHHA" KOje IIpaTe yBoheme 1 IpUMeHy Ipoleca pectopatuBHe npasae y Hac. C apyre
CTpaHe, YaK U 3aKOHCKa Pellierba KOja H3PUIUTO IPOIHCYjy MOryhHOCT mpuMeHe mpoweca
pecTopaTUBHE IIpaBA€ HAMAA3€ Ha OTIOP, M CTPyYHE M OIIUTE jaBHOCTH, TAE CE
00jeKTHBHH HEAOCTATAK MOA3AKOHCKHX aKaTa 4ECTO Y3UMa Ka0 CyOjeKTHBHM H3TOBOp Y
HENPUMEHBUBALY OJEAUHUX PELIeH-a.

HPOMCHC Y KPUBUYIHOM 3aKOHOAABCTBY Y OAHOCY Ha ITYHOACTHC M MAAOACTHC
YIMHHOLIC KDUBUYHHX ACAQ YHOCC U3BCCHC KOHKPETHE CACMCHTC PECTOPATHBHE IIPABAC Y
,A,OMahI/I, TPAaAHMIIMOHAAHO peTpI/I6yTI/IBHI/I KPpHUBHUIHOIIPABHU CHUCTCM.

4 S. Coward, ,Restorative Justice in Cases of Domestic Violence: Healing Justice?* Directed
Interdisciplinary Studies, Carleton University 2000, 7.

5> Bria Huculak, cyauja us Kanaae koju je yuecrBoBao ma PATHS xondepenunju ussoxuo je oy
acdununmjy 1995. Buau: ibid.

¢ Ibid.
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KpI/IBI/I‘{HI/IM saxonuxom PC’ HPCABI/IbCHO je BuIIIE MorthOCTI/I OTKAAakbha UAU
y6Aa>KaBa}ba IITETE NPUYUIbEHE KPUBUIHHM AEAOM. Taxo, OAYCTajambe 0A KKHABAMbA
IPeACTaBAoa MEPY Koja ce Hajqcmhe IpUMEmYje Ad 6u ce usberao U3PHILIAIbE KPATKE Ka3HE
3aTBOPA, YKOAUKO TEXKHHA AEAQ, AMYHA CBOJCTBA YYMHMOLIA H HETOBO MOHALIAE IOCAE
U3BPIIEHOT A€AA YKa3yjy Ad CE TAKBOM Ka3HOM He 61 mocTuraa CBpXa KaXKHaBaiba. OsBa
Mepa ce IpUMelbyje Y TOKY Tpajarka KPUBHYHOT MOCTYNKA U HEeHH Hajqemhn obanu cy:
OAAarame U3puljama KasHe U ocaoboheme op KasHe.

Oaasarame uspuIama KasHe IOCTOjH, Ha IPUMeEP, Y KPUBHYHOM 3aKOHOAABCTBY
Dpannycke, Kapa IOCTOje YCAOBH 34 OCTBAPEHC COLIMjaAHOT PeKAACMaHa KPHBIA, 34
HAaAOKHAAY INTETE HACTAA€ M3BPIUEHEM AE€AA HAHM 32 OTKAAKHAKE CMETHU
npoyspokoBanux KpuudHUM AeaoM. Cya y moctynky oapebyje aatym xapa he
OAAYYMBATH O Ka3HM M Tapad YYMHHOLYy MOXE AA U3PEKHE KasHY Koja je MpOIHcaHa
3aKOHOM, MOXE I'a OCAODOAUTH OA KasHe HAH OAAOXKHTH UspHLame kasHe. Opaararme
Moxe 6utn npaheno o6aBesoM yuMHHOLIA A€AQ A2 HCITYHH HEKH CYACKH HAAOL.
McnymaBabe THX HAaAOTa y POKY KOjU je OAPEAHO CYA MOXe OHTH OCHOB Ad CYA
npecTynHuKa 0ca060au oA kasHe. ITocebna moryhHocT je Aa K0A OAsarama uspuuarma
KasHe Oype oapeheHo mpoBepaBame MOHalIama HPECTYIHHKA Y Tpajaiy OA IIECT
MECEIH AO ABE TOAUHE.®

Ocaoboheme 0A KasHe OCTOjU Kapa CyA y KPUBHYHOM IIOCTYIIKY YIBPAH Ad je
jEAHO AMIE H3BPIIMAO KPUBHUYHO ACAO 32 KOje je KPUBUYHO OATOBOPHO, aAd Ta
ocaobaha oa xasme. Tapa ce aoHocu ocybyjyha mpecyaa m yumnmaan ce cmarpa
ocyhenum aunem, 6es o63upa Ha To wWTO je ocaoboben oa kasue. Ocyaa ce yBoau y
KasHEHy €BHACHLMjy M Opuiue mocae oapel)eHOr BpeMEHCKOr IeprOAld, YKOAMKO
ocyheHo AMLe He USBpIIM HOBO KPUBHYHO Acro. Mspumamwe mepa 6esbeanHocTu y3
OCA06aba}bC OA Ka3HE HUj€ UCKAYIEHO, MAAA CE Y TIPAKCH PETKO 1'1p1/1Me}byje.9

K3 Peny6auxe Cpbuje npomucyje ocaoboheme op kasue y ua. 58. Hanwme,
CyA MOXe OCAODOAUTH OA KadHe YYMHHOLA KPHUBUYHOI ACAA CAMO KaAd 3aKOH TO
U3PHYUTO HPCABI/Iba.lo 3aKOHUKOM je ImponucaHo ocaoboheme oA KasHe U y CAydajy

7 Kpusuunu sakonuk PC — KZRS, Cayx6enn raacaux PC 6p. 85/2005, 88/2005 - ucnp., 107/2005 -
ucrp., 72/2009, 111/2009, 121/2012 u 104/2013

8 C. Koncrautunosuh-Buanh, M. Kocruh, ITenonoruja, I uspawe, CBEH, Huur 2006, 261.

7 /o. JoBanosuh, A. Joamesuh, Kpusuuno npaso I, Omuru pco, IToannujcka akapemuja, beorpaa, 2003,
crp. 278-279.

1% Cya Moxe 0cA060AUTH OA Ka3HE YIMHHOLA KPHBUYHOT A€AQ H3 HEXATa KaA MIOCAEAUIIE TOT AEAA TAKO
Temko noralajy yunHuona Aa uspuuame KasHe y TAKBOM CAYYajy OYUTACAHO He O OATOBapaso CBPCH
Kaxmabaa. OCHM ToOra, 3aKOHOAaBall je MpeABuAco ocaoboheme oa kasHe y cacachum cayuajeBuma:
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MOpaBHAKA YYUHUOLA U owreheHor, kapa cya Moke 0CAODOAUTH OA Ka3He YIMHHOLA
KPUBHUYHOT A€AA 33 KOj€ je IPONHCaHa Ka3Ha 3aTBOPa A0 TPU FOAMHE MAHM HOBYaHA
Ka3Ha aKo je Ha OCHOBY IIOCTUT'HYTOT CIIOpasyMa caM owrehenu ucnysuo cse obasese
U3 TOT CIIopasyMa (ua. 59). CyA MOxe 0CAODOAUTH OA Ka3HE U YIUHUOL[A KPUBUYHOT
A€AQ 32 KOje je IpOIHCcaHa KasHa 3aTBOPA AO IIET OAMHA, AKO IOCAE H3BPIIEHOT
KPUBUYHOT A€AQ, a TIPE HETO IITO j€ CA3HAO A j€ OTKPUBEH, OTKAOHH ITOCAEAULIE AE€AR
HAH HAAOKHAAU IITETY IMPOY3POKOBAaHY KpUBHMYHUM acaoM. IIpumena oBor pemema
BOAU CKPETaHY TOKA KPUBUYHOT IIOCTYIIKA Y KACHUjOj $pa3u, Ha TAABHOM IPECTPECY U
AOBOAU AO 3HAYajHE YAOTE CaMe >KPTBE KOja MMa 3HA4ajHO, aKTUBHO yuaeuthe y Aeay
KOjU CE OAHOCH Ha IOCTH3ame CIIopasyMa usmehy XKPTBE, OAHOCHO omrtehenor u
yuuHHOLa o ofaBe3aMa Koje yduuHHAAL Tpeba aa ucnyHu. Baxuo je aa ce
MOA3AKOHCKMM aKTHMa PEryAMIIe CaM TOK IIOCTHU3aEa CIIOPasyMa, YMjU MEXaHH3aM
jOII HUj€ 3a)KUBEO Y IPAKCH.

Caepcha HoBUHA KOjy YBOAU 3aKOHOAQABAIl JECTE U3BPLICHE JEAHE MAM BHIIE
obase3a KOje YMHE CAaAPKMHY 3aIITUTHOT HAaA30pa, a U3PHUYY CE Y3 YCAOBHY OCyAy ca

3aIITUTHHUM HaA30pPOM.

YcAOBHa OCyAa Ca 3alITMTHHM Hap30poM nan mpobanmja (probation) je
KapaKTCPUCTUYHA 32 AHTAOAMEPUYKA 3aKOHOAABCTBa. [lpobanmja 3HaYM YCAOBHO
OAAArame KasHe M CTaBmame ocyheHuka Ha mpoby Toxom oapehenor Bpemena ys
BpLIEHE HAA30pa. Hpo6auﬂja ce npuMemyje op cpearne XIX Beka y seMmaMa aHTAO-
aMEPUUKOT IOAPYYja, KaO AAMUHHUCTPATUBHA Mepa IIPeAy3eTa peMa ocyheHnM annmma
TOKOM IIPEBACIIUTHOT TPETMAHA HAHM KAO jeAHA OA Mepa COLIMjaAHE 3allTHTE, Kapa ce
OpUMERYje IPeMa KPUMMHAALIMMA U MPEMA AHMIUMA KOA KOJUX IIOCTOj€ COLIMjaAHO-
marosomke mojae. IlpeaHocT mpobanuje y OAHOCY Ha YCAOBHY OCYAy je ¥
YCIIOCTaBbalby SAlITHTHOT HAaA30pa. Y TOKY BalUTHTHOT Haa3opa ocyheHoMm ce mory
HaMETaTH U3BecHe 0baBe3e: Ad PEAOBHO MAHM TEACPOHCKH KOHTAKTHPA Ca IIOAMLIH]OM;
Aa He HamyuITa NpeOMBAAMIITE; Ad HE H3AA3H M3 Kyhie y BeYePHHM YaCOBUMA; A2 BPaTH
IPEAMET OAY3ET KPHBHYHHUM ACAOM; Ad HAKHAAU IPHUYHEbeHy WTETy omTeheHOM nan
Aa ce MOABprHe Aeuermy oA boaectu 3aBucHoctH. OBe 06aBese y3 yCAOBHY OCyAy ca
3aIITHTHUM HAA30POM U3BPIIABajy C€ y OKBUPY AOKAAHE 32j€AHHUIIE,

bes 063upa Ha cBOj Ha3MB, yCAOBHA OCYAA Ca 3ALITHTHUM HaA30POM HUjE CAMO
BapHjaHTa YCAOBHE OcyAe, Beh mocebHa xpuBuuHa cankuuja. M jeana u Apyra umajy

HCTH VXXM 3ajeAHMYKH Lusp. Mmak, 3aceOHOCT OBe KPUBUYHE CaHKIIMjE OTAEAA CE Y

IpeKopayere Hy)XHe 0AGpaHe (4. 19 cr. 3), IPEKOPAYEhE KPAjHE HYKAE (4a. 20 cr. 3), HEMOAOGHM
IOKYIIaj (ua.31), AOGPOBOSHU OAYCTaHAK U AOOOPOBOSHH OAYCTAHAK OA CAyYECHUIITBA (ua. 32).
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N0CeOHOM HAYMHY HhEHE MPUMEHE U 3AIUTUTHOM HAA30PY KOjH je HEOIXOAQH 3a EBCHO
crpoBolyere. YCAOBHA OCyAa Ca 3AIUTHTHUM HAaA30POM IOAPasyMeBa AOAATHO ydeinhe
APKaBe Yy OAHOCY Ha YYMHHOLQA KPHUBHYHOI ACA2 PaAd HETOBOI  APYIITBEHOT
npuaarohaBama, 4uMe OHa AOOWja APYrauMju CMHCAO y OAHOCY HAa CaMy YCAOBHY
ocyay."! TlpumapHa yAOTa APYIITBEHOI aHIKMaHA Y 3alITUTHOM HAA30PY HaA
ocybernm annem oapebyje meny ayremtuunocr. Ibema npumena umak 3axreBa
YTAQBHOM HCTE IIPETIIOCTABKE KAO M IpHUMeHa ycaoBHe ocyae. OBy caHkuujy Tpeba
IPUMECHUTH TIPEMa ACAUHKBEHTY KOME HHje LIEAUCXOAHO uspehu ycaosHy ocyay. 36or
IIPOIIyCTa HAYUICHUX TOKOM FETOBOT BACIIUTAA, BEMY je HOTpebHO ocurypatu momoh
M HaA30p Y LMoY MONPaBcalba, MPEBACIUTaba U CIIPEdaBamba [MoBpaTa. 1ako, 0A jeAHe
AATCPHATHBHE MCPE Y OAHOCY Ha KasHy 3aTBOpA, YCAOBHA OCyAd IPEpPacTa y BPCTy
TperMaHa Ha caoboau. Tume oHa Iybu KapakTep Mepe KOja MMa 3a LUAo ICHEPAAHY
IPEBEHIMjy, IUTO j¢ HEHA OCHOBHA MAambKABOCT y OAHOCY Ha CaBPEMEHE Mepe
KPHMHHAAHE MOAMTHKe. [IprMeHa OBe aATepHATHBHE CaHKLHMje 3axTeBa AOOpPO
YIIO3HABAE AUYHOCTH ACAMHKBECHTA KAHHHYKOM METOAOM, KojoM he 6utu yrephenu
CBU PEACBAHTHU CHAOTCHU U €r30TeHH (aKTOPH KOjH Cy AOBEAH AO M3BpILCHA ACAA.
Mebyrum, BaxHo je oprannsoBatu cayx0y koja he ce 6aButn cipoohemem ose Mepe,
IITO W3Aa3M M3 OKBHPa KAACHYHOI  IICHUTCHLHMjaPHOT ~ TPETMAaHA  HAH
BAaHHHCTUTYLIMOHAAHOT TPETMAHa, OHAO ITYHOACTHUX OMAO MAAOACTHHUX ACAMHKBEHATA.
Takolye, y HEKMM IICHOAOLIKMM pacIpaBaMa O OBOj CaHKLMjH IIPHCYTaH je CTaB KOju
rOBOPM IIPOTHMB AaBama IOTHyHe cAOOOAe yumHmony, Beh ce mHcmcTnpa Ha
OrpaHHYeHOj ca0boau Koja he mpeacraByaTH MamM K3asoB 3a ocyhenuka. 3aro ce
MOMEHAT CYACKE HMHAUBHAYAAU3ALHje CMaTpa OAAYdyjyhMM NPHAHKOM AOHOLICH:QA
OAAYKE O IPUMEHH OBE Mepe.

Kpusuann sakonnk PC npomnucyje y ua. 71 ycAOBHY OCyAy ca 3alITHTHUM
HaasopoM u npeasuba mMoryhHOCT cyaa Aa oApean cTaBmambe IOA 3ALUTHTHH HAA3OP
YYMHHOLIA KOME je M3PeYcHa yCAOBHa ocyaa 3a oapeheHo Bpeme y ToKy BpemeHa
nposepaBama. Y 4A. 73 mpomucate cy obasese obyxsaheHe 3alITUTHHM HaA30pOM, OA
KOjUX Cy 32 PECTUTYLHjy OAHOCA YIHHMOIA U >KPTBE nocebHO 3HaYajHE: MCHYHCHE
obaBesa M3ApXKaBaba NOPOAHILIC, YyBaba U BaCIUTAHA ACLC H APYTHX MOPOAHYHHX
06aB63a, Ka0 U OTKAAKAKC UAHU YGAMaBa}bC IITCTC HPI/I‘II/IH)CHC KPI/IBI/I‘{HI/IM ACAOM, a

HapOYHUTO U3BMHPCHEC Ca )XPTBOM YYHILCHOT KPUBUYHOT ACAQ (T. 4 u 10)

1 Buaeru onumnpnuje: C. Koncrantunosuh-Buanh, M. Kocruh, 257-258.
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3akoHHK 0 KpuBUYHOM mnocTynky Pemybauke Cp6uje'” uaanom 283. ysoan
HAYEAO OIOPTYHHTETA Yy CAY4ajy KPHBHUYHOT TOHCHA MYHOACTHHX YYMHHAALA
KPUBHYHHX AcAa. JaBHH Tyxuaay y Penybannu Cpbuju moxe, npumemyjyhn Hadeao
OIIOPTYHHUTETA, A2 OAAOKH KPHBHYHO TOICHE IIPEMA OCYMIBHYCHHMA 32 KPHBHYHA
AeAa 3a Koje je mpeABubeHa HOBYaHA Ka3HA MAM KasHA 3aTBOPA AO IIET TOAHMHA, aKO
OCYMIbHYCHH IPUXBATH A2 MCIIYHH jeAHY HAHM BUIUe oGaBe3a: 1) Aa OTKAOHH IUTETHY
IIOCACAMILY HACTAAY U3BPIICHEM KPHBUYHOT ACAA MAH AQ HAKHAAM IPHYUICHY LITETY;
2) Aa Ha pavyH IPOIMCAH 3a YIIAQTY jaBHUX IIPHXOAQ YIAATH OApeeHn HoBYaHN H3HOC,
KOjU Ce KOPUCTH 3a XyMaHUTApHE MAHM APYIe€ jaBHE CBpXe; 3) aa obaBu oapehenu
APYLITBCHOKODHCHH HMAM XyMaHHTapHH pap; 4) A2 HCIOyHH Aocmeae obaBese
HBAPIKaBamba; 5) Ad Ce TIOABPTHE OABHKABakby OA AAKOXOAQ HAHU OIIOJHUX APOTa; 6) Aa ce
IIOABPTHE IICHXOCOLIMjAAHOM TPETMaHY PaAHd OTKAAMmambha y3POKA HACHMAHHYKOT
NOHalama U 7) Aa M3BPIIM 00aBe3y YCTAHOBACHY MPABHOCHAKHOM OAAYKOM CYAQ,
OAHOCHO IIOIITYje OrpaHUYEeHE YTBPH)EHO MPAaBHOCHAKHOM CyACKOM OAAYKOM.

Ocymmudenu je Ayxan aa npuxsaheny o6aBesy U3BpIIK Y POKY KOjU HE MOXE
OUTH AYXKH OA TOAMHY AaHa. AKO OCYMIUYCHH U3BPIIM OBe 0baBese, jaBHU TyxkuAay he
OADGALUTH KPHBHYHY IIPHjaBy, TAKO Ad CE PCIICHE MOXE IIOCMATPATH Kao OOAMK
CKpeTama TPAAULIHOHAAHOT KPUBHYHOT IIOCTYIIKA, OAHOCHO K20 AMBEP3HOHA Mepa. Y
CAyYajy KPUBHYHHX A€AQ 32 KOje je IIPOIMCAaHA Ka3HA 3aTBOPA AO TPH TOAUHE, jaBHU
TY)KHAAL] MOXXE OADALUTH KPHBHYHY IPHjaBy aKO je OCYMIUYCHH, YCACA CTBAPHOT
Kajama, CIPeYro HACTyName LITETe MAH je IITETy y moTmyHocT Beh HasokHaamo, a
jABHHU Ty>KHAAL], TPEMa OKOAHOCTHMA CAY4aja, OLCHU Ad M3PUIIAbe KPHUBHYHE CAHKIIHjE
He 6u 610 npasuyHo (4. 284). Ha Hay4HUM 1 CTPYYHMM CKYIOBMMa OpPraHM30BaHUM
HCKOAUKO TOAMH2 HAKOH YBOlema HadeAa ONOPTYHHTETa y HAle KPUBHUIHO
3aKOHOAABCTBO Ha TEMy PECTOPATHBHE IIPABAC OA CTpaHe Bukrnmoaomkor apyursa
Cp6uje” moraa cy ce 4yTm pasMummama O TOME A2 CE OBO HAYEAO PETKO KaAd
IpHUMesyje Y INPAKCH, jaBHU TYXKHOLM HHCYy 3aHHTCPECOBAHHM 32 INPUMEHY OBHUX
0ApeabH, cMaTpajy UX CyBUILE KOMIIAUKOBAHUM, a ITIOCEOHO IOCTOjU IPUMEHA BUCOKOT
CTCIICHA ayTOLIEH3ype, Kao Hocacamue crpaxa aa he, mocrymajyhu mo oppeabama
3akoHHKa, OUTH >KUIOCaHH Kao Kopymnupanu. Mebyrum, jaBHu Tyxuowy cy, HakoH
Aobujama mpernopyke oa crpaHe Munucrapersa npasae Penybanke Cpbuje aa mpso
YCTAaHOBE Aa AM IIOCTOjU MOTYHHOCT IIpPHMEHE YCAOBHOI OAAAramba KPHBHYHOT

12 3akoHHK O kpusraHoM nocrynky - SKITPC, Ca. raacuux PC 6p. 72/2011, 101/2011, 121/2012,
32/2013,45/2013 u 55/2014

13 Okxpyrau cro ,,PecroparuBHa npasaa u mpasa xpraBa“, Bukrumosomko apymrso Cpbuje, ITpaBHu
¢axyarer y Humy — Kareapa sa kpusnunonpasue Hayke, Hum, 23. HOBCM69.P 2006. roauHe; Oxkpyrau cro

»PecroparuBHa npaBaa u mpasa xpraBa“, Buktumosomko Apymrso Cpbuje, Kparyjesan, 7. aenembap
2006. roaune
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ITIOCTYIIKA, ITOYCAH Ad ‘ICI_HhC HPI/IMCH:-yjy OBO HAYCAO, C IH/»SEM CKPETatbha OA KPUBUYIHOT

ITOCTYIIKA.

3a pasAHMKy OA paHHjUX 0ApeAOH 3aKOHA O MATEPHjaAHOM, IIPOLIECHOM U
U3BPIIHOM KPUBHUYHOM IIPaBy Y OAHOCY Ha MAaAOAETHE M3BPIIMOIE KPUBUYHHUX AEAQ,
KOj€ Cy C€ 3aCHUBAA€ HA TPAAMLIMOHAAHOM CHCTEMY 3aLITUTE IPaBa MAAOAECTHHKA U
TPETHpakha MAAOACTHHX ACAHMHKBEHATA HA KAACHYaH HAYMH, 3aKOH O MAaAOACTHHM
YIMHHOIMMA KPUBHYHUX ACAA U KPHMBUYHOIPABHO] 3AINTUTH MAAOACTHUX AMIIA PC,H
HPCABI/Iba AATEPHATUBHE MOACAE PEAKI[Hje Ha MAAOACTHHYKY ACAMHKBeHIH)y. OBaj
MOAEA 3HAYHM YAAAABAHE MAAOAETHHUKA OA KPHUBUYHOT npaBocyba u usberapame
CTUIMAaTHU3ALIHj€ MAAOAETHUKA Bohemem KPHUBUYHOT MOCTYIIKA, H3PULIAhEeM BaCIIUTHUX

1
MEpa M Ka3HE. >

AunBepsnoHe Mepe cy BACIIMTHH HAAO3H KOjU Cy npeaBubeHH 3aKOHOM ¥ 4A. 5,

6,7 u 8. YcAOBU 32 IPUMEHY jeAHOT MAH BUILE BACIUTHHUX HAAOTA CY:

1. Aa je MAAOAETHHMK H3BPIIMO KPHBUYHO ACAO 32 KOj€ je€ 3aKOHOM IIPOIMCAHA
HOBYaHAa Ka3HA MAU Ka3HA 3aTBOPA AO IET TOAUHA;

2. Aaje MAAOAETHHK ITPU3HAO U3BPIICHE KPUBUIHOT ACAQ,

3. A2 je IpENno3Ha0 CBOjy OATOBOPHOCT IIpeMa omrehenom ¢ 0631/1p0M Ha

KPUBUYHO AEAO KOj€ j€ H3BPIIHUO.

CBpxa BaCOHTHHX HAAOTa je Ad ce HE noxpehe KPUBUYHM MOCTYNAK IpemMa
MAaAOAETHHUKY HAH A C€ TIOKPEHYTHU IIOCTYIaK ofycraBH, Aa ce IPUMEHOM BAaCIIMTHOT
HAAOTa YTUYE HA IPaBUAAH Pa3BOj MAAOAETHHUKA U ja4arbe IErOBE AUYHE OATOBOPHOCTH
kako ybyayhe He 6u unHmO KPHUBHYHA AcAd. 3aKOH HPCABI/Iba BUILIE BPCTA BACIIMTHUX
HAaAOTa, OA KOjUX je ca CTAaHOBHUIUTA >XPTBE nocebHO 3HAYajHO IIOpaBHAIE Ca
omTeheHnnM, kako 6U ce HAKHAAOM INTETE, U3BUHCHEM, PaAOM HMAM HAa HEKU APYTH
HAaYUH OTKAOHMAE, Y LEAMHU HAM AEAMMHUYHO, ILITETHE IIOCAECAMLIE A€Ad; a ca
CTAaHOBMIUTA AOKAAHE 33jEAHHUIIE YKAbYIHBARE, 0e3 HaKHAAE, Y Pas XyMaHHTAPHUX
OpraHM3alllja A IIOCAOBE COILIHjaAHOT, AOKAAHOT UAU €KOAOIIKOT caAp>Kaja.16

!4 32KOH 0 MAAOACTHUM YYHHUOIMMA KPUBUYHUX ACAA U KPHBHYHONPABHO] 3AIITUTH MAAOACTHUX AMI[A
PC - 3MYKAPC, Cayxb6enu raacuux PC, 6p. 85.

> Bupern: C. Koncrantunosuh-Buauh, M. Kocruh, Msspuieme kasHu H APyTHX KPUBUYHHX CAHKIH}A Y
Peny6anuu Cpbuju, I usaame, CBEH, Hum 2006, 95.

!¢ Ocum Tora, K20 BACIHTHM Har03M TpeaBubeHU cy: peaOBHO MoXaharbe MKOAE HAH PEAOBHO OAADKEIE
Ha 10Ca0, TIOABPraBambe OATOBapajyheM HCIUTHBamY U OABHKaBalby OA 3aBHCHOCTH H3a3BaHE yIoTpeboM
aAKOXOAHHX Nuha HAM OIOJHHX APOTa, YKAYIHBaIbe Y II0jcAMHAYHU HAM TPYIHU TPETMaH y OATOBapajyhoj

3AP3.BCTBCHOj YCTaHOBH HAU CABCTOBAAHIITY.
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BacriuTHu Hasor mpemMa MasOACTHHKY MOXE HPUMEHHUTH HAAACKHU jaBHU
TY>KMAQL] 32 MAAOACTHHKE MAH CyAHja 32 MaroAeTHUKe. [Ipuankom usbopa BacuTHOT
Hasora ysche y 063Hp y LEAHHH MHTEPEC MAAOAETHHKA U omrtehenor. Ocum Tora,
NPUMEHUBAKEM jJEAHOT HAHM BHIIE BACITUTHUX HAAOTA HE CME Ad CE OMETA IITKOAOBAbE
HAM 3aIIOCACHE MAAOACTHHKA. | pajarbe BACIIUTHOT HAAOTA je oApef)eHo Ha BPEMEHCKHU
HEPUOA OA HAjAYXKE IIECT MECELIM Y KOM POKY CE MOXE 3aMEHUTU APYTHMM BaCIIUTHUM
HAaAOroM uAM yKuHyTH. I Iprankom H360pa U IPUMEHE BACOUTHUX HAAOTa l'IOTpC6Ha je
capapra POAMTEAA, YCBOJHOLA HAM CTAPAOLIA MAAOACTHHKA. 3aKOH He HPCABI/Iba y gyeMy
he ce CacTojaTH Ta Capapa, Ka0 HAYMH Ha KOjH he ce CIIPOBOAUTH OBE AMBEP3HOHE
Mepe, TAKO Al j€ OCTAAO AA CE TIOA3AKOHCKMM aKTHMA PETYAUILE HU3 MUTaHha BE3AHUX 32

KOHKPCTHY IPHMMCHY BaCIIMTHUX HAAOTra.

BacriutHEM MepaMa yrosoperma U ycMepaBara IIPUIIaAajy U moceOHe obaBese
Koje ce Mory uspehn MaAroAeTHHKY Kapa CyA OLieHHU Aa je 0AToBapajyhuM 3axTeBuMa HAK
3abpaHama MOTPeGHO YTHIJATH Ha MAAOACTHHMKA H IEroBo MoHamame (da. 14). 3akon
TaKcaTHBHO Habpaja AeceT mocebHHX obaBe3a U mpeaBuba A2 ce MAAOACTHHKY MOXKe
uspehu jeaHa mau Buule 0BuX 00aBe3a, 0A KOJUX Cy Ca CTAHOBHIUTA SKPTBE MOCEHHO
3HauajHe: M3BHMeHE OWTeheHOM; M HapOKHaAa NPOY3POKOBAHE IUTETE Y OKBUPY
COIICTBCHUX MOIYhHOCTH; a ca CTAaHOBHINTA AOKAAHE 3ajEAHHLC BOAOHTEPCKO
YKAYYHBAIbE Y PaA XYMAaHUTAPHUX OPTaHHU3aLMja HAH Y IOCAOBE COLIUjAAHOT, AOKAAHOT
HAH €EKOAOIIKOT CaAPIKaja.

Kpurepujymn 3a nsbop mocebHux obaBesa cy: KapaKTEPHCTHKE AHYHOCTH
MaAOACTHHKA, IPUAMKE Y KOjUMa MAAOACTHHK )XHBHU H CIIPEMHOCT MAAOACTHHKA Ad
capabyje y ocrBapuBamy obasesa. Cya BoAH padyHa O OBUM KPUTECPHjyMHMA U OAAYUYje
kojy he obaBesy wuspehu MaroseTHuKy y3 BacIMTHY Mepy, 3aTUM yIo30paBsa
MAaAOACTHHKA AQ MY Y CAY4ajy HEHCIYHCHA jeAHE HAM BUIIE NMOCCOHHX 0baBesa OHE
MOry OUTH 3aMeHeHe HEKOM APYToM 06aBe30M, OAHOCHO APYIOM BACIIUTHOM MEPOM U
Takohe BpIIM HaA30p Hap M3BpILIEHEM IOCeOHNX 06aBesa (CyAHja 3a MAAOACTHHKE CYAQ
KOjH j¢ CyAHO y IIPBOM CTCICHy) O 4eMy MOXC TPRKHTH U MHUIIACHC OpraHa
crapatemcrBa (4a. 14 c1.3,7 1 8,ua. 101 cr. 1 1 2).

Y cayuajy uspuuama mocebHe obaBese KoOja Ce CACTOjH y HAKHAAH
IPOY3POKOBaHE LITETE, CyA Ne OAPCAMTH BHCHHY M HadMH HaKHAAC INTETEC PAAOM
MAaAOAETHHKA U TO HajBUIIE IIEZAECET YACOBA Y IIEPHOAY OA TPU MECENA, KOAUKO MOXKe
TpajaTu OBa IIocebHa 06aBe3a, AAM TAKO AA T4j PaA HE OMETA IIKOAOBAE HAH 3AIIOCACHHE
MaroAeTHHKA (4A. 14 1. 5). Y 0BUM cAydajeBHMA HE TPXKH €€ IPUCTAHAK SKPTBE, 2 KaAd
ce papAu O IpHUMCHH obaBese HAKHAAC LITETE, CYA OApehyje BUCHHY M Ha4MH HakHaAe
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LITETEe PAAOM MAAOACTHHKA, TAKO AQ C€ XXPTBa HE I0jaBiyje Ka0 aKTUBHH aKTEp HUTHU Ce
ysuMajy y 063up meHe notpebe, ocehama u pasmumnama. [ToceOne obasese ce mory
uspehu MaroAeTHHKY npHAMKOM HM3pHULIarba OHAO KOje OA BACIIHUTHHX MeEpa, HE CaMo
Mepa mojayaHor Haasopa. CBpxa uspuIama I10ceOHHMX 00aBe3a je A MAAOAETHHK
npeysme BehM CTeeH OArOBOPHOCTH 3a CBOje IOHAINAKE U Ad CE HAA HETOBUM
noHamameM Bpun oapeheHn Hapsop o cyAa u crpane crpyuHux amua. ITocroju
u3BecHa CAMYHOCT u3Mel)y mocebHuX 06aBe3a 1 AUBEP3HOHUX MEPA, AAU CE OHE HE MOTY
usjepHadnty. CMHCa0 HSpHIJAba AUBEP3HOHHMX MEpa je Ad CE OHE M3PUYy YMECTO
CaHKIHje, HE Y3 CAaHKLMjy U A2 Ha BUX MAAOACTHHUK caM npucraje. [Tocebue obasese ce
U3pHYY Y TOKY KPUBUIHOT IIOCTYIIKA U 32 BBUXOBO U3PHLAbE HUje IOTPeOHa CarAaCHOCT

HAHW IPUCTAaHAK MAaAOACTHHKA.

3. Ywmecro sakmyuka

PecropaTusha npasaa, ymecto peTpHGyquH TEXU Ka IIOHOBHOM YCIIOCTaBAoAbY
CTala HAPYLIEHOI U3BPLIEHEM KPUBUYHOI AEAQ, INTO CE MOCTMXKE MPUMEHOM Pa3HUX
METOAQ: TIOCPEAOBAKEM usmely yumunona KPUBUYHOTI AEAA M JKPTBE, U3BHH-CIHEM,
MUpEHEM, HAKHAAOM IITETE UAM APYIMM OOAHMLIMMA HAAOKHAAC IIPUYHMIbCHE IUTETE
xxpreu. OHO WITO HE MOCTOjU ¥ oApcA6aMa asomaher KPUBUYHOT 3aKOHOAABCTBA jecTe
IPHUMEHA PECTOPATHBHE IIPABAC y 3aTBOPHUMA, IUITO 61 OO jeAaH OA IPEAAOTa 3a 6yAyha
3aKOHCKA peIleHha.

PecropaTuBHa IpaBAa ce NpUMEbyje Y HCKHM 3¢MbaMa y YCTaHOBaMa 3a
M3BPLICHE KA3HE 3aTBOPA KA0 IOCeOaH CHCTeM HAH Kao Aco KasHe. C 0631poM Ha TO Aa ce
Y OKBHPY KOHLICIILIHj¢ PECTOPATUBHE IIPABAC KPUMHHAAHTET CarACAABa KaO OBPEAA HAH
HAHCTO 3AO0, I/I3BPI_HI/IAaL[ KPI/IBI/I‘{HOF ACAQ Tp€6:1 Ad HaCTOjI/I Ad OTKAOHH HAH I/ICHpaBI/I
IIOCACAHLIC YIUIbEHOT Acaa. [1pu ToMme ce moTeHumpajy norpebe XpTBE U WUPH YTHLR)
KPMMHHAAUTETA Ha APYIUTBO y KOME IIPECTYITHHUK JKUBH, KaKo 6u ce nocrojehu kondpanxr
paspeuno Ha Hajbosu Moryhu HauuH.

Ha npsu moraes usraepa A2 je NMpuUMeHa KasHE 3aTBOPA AHTHTE3Ad HAEAAQ
IPUMEHE PECTOPATHUBHE MPABAE U Ad C€ NPHUHIUI PECTOPATHBHE IIPABAE HE MOXKe
IPUMEHUTH Y 3aTBOPCKOj CPEAUHH U Ha ocyhennaxy MOy AALH)Y. Mebyyrum, xapa satBop
CaraeAaMo Kao HHCTHTYLIHjy Y K0joj ce ocyheHHIIM npHUIpeMajy Aa ce BpaTe y APYLITBO H
Aa BHILIC HE BpIIE KPUBHYHA ACAQ, OHAQ 3aTBOP MOXKE Aa OyA€ CarA€AaH M KaO HACAAHA
OKOAHMHA 32 IPAKTUYHY NPUMEHY PECTOPATHBHOT MPOIIECa.
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ITocToju HEKOAMKO pPasAMYMTHX HAayMHA KAaKO CE NPHHIMIIM PECTOPATHBHE
[IpaBA€ MOTY NPUMEHHUTH YHYTap caMor 3aTrBopckor koHrekcra. Hajmpe je HeomxopHO
IPEMO3HATH AQ KPUMMHAAUTET HMjE HEINTO INTO CE AEMIABA CaMO YHYTap 3aTBOPCKHX
3MAMHA M IPHUMEHUTH METOAE PECTOPATUBHE IIPABAE Y OHMM CAYYajeBUMA Kaad
ocyheHHLHM NpU3HAjy M3BPLICHO ACAO 3a KOje Ce Haaase y 3aTBOPy M CMarpajy ce
OATOBOPHMM 3a CBOje IOCTyIKe. APYTM YCAOB 3a IIPMMEHY PECTOPATHUBHE IIPABAE j€
oapehena Bpcra nsBpeHOr AeAUKTa. Y IIPAKTHYHO] IPUMEHH PECTOPATHBHO Ipecyheme
ce npumensyje y caeachum cayvajeBuma: 1. omreheme nmosune, 2. BepGasHH ACAMKTH

(HpCTI-bC u prCAC), 3. Ty4c, 4 ACAI/IHKBCHHI/Ija MElAOACTHI/IKa..17

3a cpoBobeme mporeca pecropatuBHOTr mpecyherma 0OATOBOPHO je 3aTBOPCKO
ocobme Koje je 3aBpIIMAO MYATHAUCLIMIIAUHAPHY OOYKY M KOje HOCTyIa IO MOceOHUM
nporokoauma. IIporokoanma ce npeaubajy OCHOBHM NPHUHLUIE —IPHMEHE
PeCTOpaTHBHE IIPABAE Y 3aTBOPCKUM ycAoBHMA. Y TpH 3atBopa y EHraeckoj — Bpucroa,
Hopsuy n Bumnuecrep (Bristol, Norwich u Winchester) y nporoxoaunma je npeasubeno
Ad je 3a IPUMEHY PECTOPATHBHOI IMpOLieca IMOTPEOHO MPUCYCTBO ,,CAYKOCHHKA
u3BemTada’ Tj. 0cobe OATOBOPHE 3a M3BEILTAj O 3aTBOPEHUKY, CAMOT 3aTBOPEHHKA, OHAO
Koje JKpTBe Koja Moxe aa Oyae omrehena, ryseprepa koju npecyhyje u moryhe rpyme
ocobma sarBopckor Kpraa. CBa oBa AnIa Tpeba Aa AQjy IIPHCTAHAK Ad YYECTBY]Y Y OBOM
IIPOLIECY U aKO OMAO KO OA BUX OAYCTaHE, IIPOLEC ce 3aycTaBaa Oe3 063upa Ha dasy y
KOjOj Ce HAaAa3M M HACTAaBAA CE Ca KPUBUYHOM IporeAypoM. IIporokosom je Takobe
npeaubeno:

— 33 MHHUIUPAaKe PECTOPATHBHOTI MPOIIECA HEONXOAHO je IPH3HAIbE KPUBHUIIE
3aTBOPEHMKA, aKO 3aTBOPEHMK IIPOTUB KOra C€ BOAM IIOCTYyNIaK HE IPHU3HA
OATOBOPHOCT, 61A0 61 TO>KEAHO AQ CE TPAaAUIIMOHAAHO npecybyje;

— KaAa HE MOXE AQ Ce IIOCTUTHE AOrOBOp O pemapauuju He Tpeba HHUKOra
IPUCHAHABATH Y AOHOILIEHY OAAYKE, IPETOBAPAbE MOXKE AQ CE HACTABU MAM MOXE Ad
CE Pa3MHUCAM O AATEPHATUBHUM HAYMHUMA PENIABaba CUTYALU]E;

— CBU CaCTaHIU MOpajy Al OyAy AOOpOBOAHH M AQ CBE CTPaHKe Aajy CBOj
IPUCTAHAK;

—  3aTBOPEHMK HE CMe A2 OyAe IPHMOpaH Aa HOTIHUCYj€ OHMAO KaKBe CIIOPasyMe H,
YKOAHKO CE TO AOTOAH, MOXKE A2 00YCTaBU Aany CapaAmy;

— CIopasyMH O penapauuju Tpeba A2 ce OAHOCE Ha OKOAHOCTH CAyYaja U AQ HE
OYAY Y HeCarAacCHOCTH ca IPECTYITHUKOM;

7 Restorative Justice in Prisons, ,With a little imagination and a lot of courage, prisons culd become a
natural setting for Restorative Justice” Kimmett Edgar, Oxford Centre for Criminological Research,
Prison Service Journal / Resource Book and Report, 2002.
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—  AOK BOAHM CacTaHak, QpallMAHTATOP HE TpeGa Aa TIOKasyje Ha YHjoj je CTpaHH, Ad
HCKa3yje CBOja MUIIASEHhA HAU YCMEPaBa IIOCTYAK.

y PpECTOPAaTUBHOM HPOLICCY NPHAHMKOM IIPHUMCHC PCCTOPATUBHC ITPABAC
HCOIIXOAHO jC NPHAPIKaBaTH CC CACAChI/IX NpHUHIOHIIA:

1. yKoy4uBatbe XPTBE, 3aTBOPEHUKA U YAAHOBA 3aTBOPCKE CPEAMHE Y
npouec;

. obesbehuBame curypHe okoanHa 3a paa;

. IPETXOAHO IIPHXBATathe OATOBOPHOCTH OA CTPAHE 3aTBOPCHUKA;

. CBE CTPAHE YYECTBY]y y OTIIYHOCTH Ha AOOPOBOASHO) 6asu;

CBe CTpaHe UMajy IyHY [OAPIIKY IIPe, 32 BpEME U IIOCAE TIPOLIECa;

3aTBOPCHMK aKTHBHO yYCCTBY)C;

. TOKAMBA IPUIIPEMA CBUX CTPAHAKa;

0 N O\ W R W N

. cBU $ALIHAUTATOPU Tpe6a Aa 6y,A,y HCKYCHH U TPEHHUPaHH;

9. 3aKAYULM Ca cacTaHaKa Tpeba Aa UMajy eACMEHTE perapanuje;
10.Tpe6aro 61 Aa IOCTOjU TOBPATHH OATOBOP O IPOLIECY KAKO 0A 0CO0MbA, TAKO U
oa sarBopenuka.'®

ITpumena pecTopaTBHE IIPaBAE Y 3aTBOPCKHUM YCAOBHMA BUIIECTPYKO KOPUCTH
3aTBOPEHUIIMMA. Moryhx—xocr penapanuje pasBuja KOA 3aTBOPEHMKA COICTBEHHM CMHCAO
BPEAHOCTH, jep Cy y CUTyalUju Ad IIOMOTHY APYTMMa, CBOjOj MOPOAMIIM M APYLITBY.
CrocobHOCT A2 OYAYy BEAMKOAYIIHH OHMTaH je ACO XyMAaHOCTH. 3aTHM, PECTOpPATHBHA
IPaBAA YBOAU APYIUTBO y 3aTBOP M 3aTBOPEHUKE YMHHU BUAMSUBUjUM OHHMA KOjH Cy BaH
3aTBOPCKUX 3UAMHA. PecroparuBHa mpaBaa omoryhaBa Aa APYUITBO HPENO3HA CBOjy
OAIOBOPHOCT IIpEMa 3aTBOPEHHLIMMA jEp Cy 3aTBOPH ACO APYIUTBEHOT KOHTeKcTa. kmak,
HAjBOKHUJE j€ AA IPUMEHA PECTOPATUBHE MPABAE OMoryhaBa A4 3aTBOPEHUIM HA MPaBU
HAYMH CarA€A3jy CBOje NOHAIIAKE M IUTETY KOjy je TaKBO IOHAIIAHmEe IPOY3POKOBAAO.
YKoAHKO ce pecTOpaTHBaH HPHUCTYII KOPHCTH 3a PEIUaBalbe AUCLIUIIAMHCKUX IPECTya
3aTBOPEHHKA, OHAA LIH/» HUjE JEAHOCTABHO KaXKH-aBake 3aTBOPEHUKA KOjH j€ IPEKPIIHO
HEKO 3aTBOPCKO IIPaBHAO, seh je Ms AA CE 3aTBOPEHHUKY IIOMOTHE A Pas3yMe Kako Al
SKMBM K40 A€O APYIUTBA YHyTap 3aTBopa.19

'8 Ibid, 80.
' Buaern onmupnuje: C. Koncrantunosuh-Buanh, M. Kocruh, M. (2006a), 111-113.

230 Drustveni ogledi - Casopis za pravnu teoriju i praksu



PecropatuBHa npasaa y sakoHoaasctBy Penybanke Cpbuje

4. Awureparypa

Restorative Justice in Prisons, ,With a little imagination and a lot of courage,
prisons culd become a natural setting for Restorative Justice” Kimmett Edgar,
Oxford Centre for Criminological Research, Prison Service Journal / Resource
Book and Report, 2002.

S. Coward, ,,Restorative Justice in Cases of Domestic Violence: Healing Justice?”
Directed Interdisciplinary Studjes, Carleton University 2000, 7.

T. Cavanagh, Adopting New Values for the Courts: What is Restorative Justice?
The Court Manager, 1998, 13/ 2/3, 24-27. Williamsburg,, VA: National
Association for Court Management

3aKOH O MAAOACTHHM YYMHHMOLMMA KPHUBHYHHX A€AA U KPUBUYHOIIPABHO]
samrutn MasoseTHux auna PC - SMYKAPC, Cayx6enu raacuuk PC, 6p. 85.
3akonuk o kpusuaHoM noctynky - SKITPC, Ca. raacuux PC 6p. 72/2011,
101/2011, 121/2012,32/2013,45/2013 u 55/2014

K. McEvoy, H. Mika, B. Hudson, ,Introduction — Practice, Reformance and
Prospects for Restorative Justice”, Britisj Journal of Criminology, London 2002,
469.

Kpusnunu sakonnx PC — KZRS, Cayx6enn raacaux PC 6p. 85/2005, 88/2005 -
ucnp., 107/2005 - ucnp., 72/2009, 111/2009, 121/2012 n 104/2013

/o. JoBanosuh, A. Joamesuh, Kpusnuno npaso I, Ommru aco, IMoanumjcka
axkapemuja, beorpaa, 2003., crp. 278-279.

M. Kocruh, »PecTopaTHBHa IpaBAA — CMHCA0 U MorthOCTH npuMeHe“,
CounjaaHa MHCA0, YaCONHUC 32 TCOPH)jY M KPUTHKY COLMjAAHUX HAEja M IpaKce,
Beorpan 2-3/2005., 45.

Oxpyrau cro ,,PecroparnBra npasaa u mpasa sxprasa“, BUKTHMOAOLIKO ApyIITBO
Cp61/1je, ITpasuu ¢akyarer y Humy — Kateppa sa kpuBuunonpasue Hayke, Hum,
23. HOBCM6ap 2006. roauHe; Oxpyran cro ,PecropatuBHa mpaBaa u mpasa
xpraBa“, Buxrumosomxo apymrso Cpbuje, Kparyjesan, 7. aemembap 2006.
roAuHe

C. Koncrantunosuh-Buauh, M. Kocruh, ITenosorwja, I nspamwe, CBEH, Hum
2006, 261.

C. Koncrantunosuh-Buauh, M. Kocruh, Msspmeme kasuu u Apyrux KpuBnaHux
cankuuja y Penybannu Cpbuju, I nuspame, CBEH, Hum 2006, 95.

Centar za drustvena istraivanja | Godina 2 | Brojl 231



